OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C: MANN
ATIORNEY GENERM,

fHonorable George H. Sheppard
comptroller of Public Accounts
Austin, Texas

pear 8iri Opinion Xo. O-
Res Liability ier's Inc.,

iness as out-

he \luxury excise

ticle T047-1,

pon the sale,
hev cosmetics.

ou subtmit the above
n vhich the ssme turns,
n the eubject concern,

question, and for the factua
you refer us to attached lett
from which ve quote:

Sthe orders pom \Texas customer in
personal interviévs : 5. subject to final
asceptence at ' o'y, Inc., in Kansas

City, Miss stocked in Texas,

and no sales wvhich the merchandise

tt delivered s at the time of the sale. At the
ime of -

ter thd ordey is accepted and fillled in
f ssouri; it is shipped by mail directly
ustomer, C.0.D. for the balance of the

a&{:f\prieo. N \\

N _

n :g:igpzni No. 0-4263, written in response to your
er

rQQuest, ve a plan or method of operation pursued Ly
an out-cf-state corperation in the sale of nev radios in Texas,
vhich was identiczl to the one outlined above. We concluded from
& consideration thereof that the transaction constituted inter-
State commerce, and the tax levied by the above-cited sct would
be & direct burden thereon, snd consequently obmoxious to the
commerce clause” of the Federal (onstitution. Except as the
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instant factual statement ia altered by subsequent letter of
4dste December 11, 1941, by your Mr. W. C. Schulle, the opinton
sdverted to is controlling and ve refer you to same.

In the letter last referred to, you call our attention
to the following:

“In regards to this letter, I would like to ad-
vise that it hss come to my attention that the sales-
ladies for this company are in the hadbit of taking
the order, ocollecting for same and the company sends
the merchandise direat to the purchaser. Hovever,
sometimes the merchandise is sent to the salesiady
vho, in turn, delivers the merchandise.” '

It 1is our opinion that the additional fact that the
merchandise 13 sometimes sent diregtly to the saleslady who took
the order, or any other agent of Lusier's, Incorporated, for de-
livery, in turn, to the purchaser, will not remove the instant
situation from the scope of our Opinion Ko. 0-4263 and the de-
eisions of the Supreme Court of the United States therein cited.

In Caldwell v, North Qarolina, 187 U. 8. 622, 47 L. Rd.
336, 235 Sup. Ct. Rep. 229, s taxing ordinance of the oity of Greens-
boro was held invalid as an unlawful interference with interatate
commerce, vhere a portrait company engsaged in making pictures and
frames in Chicago scld them upon orders solicited in Xorth Carolina,
shipping the pictures and frames in separate peckages to its own
agent, vho pleced the pictures in their proper frames and delivered
them to the persons ordering them. This was held to be a transac-
tion in interstate commerce and beyond the taxing power of the
state, and 1t was held to meke no difference that the pictures and
fremes vere shipped to the campany itself at Greensboro, vhere the
sgent of the company received them from the rallroad et its depot,
carried them to his room in Greensboro, opsned the packages, took
cut and assorted them, and put them together, and in this fom de-
livered them to the purchasers in the ¢ity of Greensboro, who had
previously ordered them. Of this feature of the case, which had
been held in the supreme court of North Carocline to differentiate
the case from the former cases, the Supreme Court of the United
States aaid (P. 632):

"Kor does the fact that these articles wers not
shipped separately and directly to each individual
purchaser, but vere sent to an agsnt of the vendor st
Greensboro, vhe delivered them tc the purchasers,
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deprive the transaction of its character as inter-
state commerce. It wvas only that the vendor used
tvo instead of one agency in the delivery. It would
seom evident that, if the vendor had sent the arti-
gles LY an express company, whieh should collect on
delivery, such & mode of delivery would not have sub-
jected the transaction to state taxation.”

It 1s, therefore, our opinion that under either plasn
or Eethod of delivery of the goods in question to the ultimate
ser, set out in the communications before us, the 1
excise tax levied by Articls 7047-1, Vernon's Texas Civil Stat-

utes, may not constitutionally be collected by you.

Trusting the foregoing fully ansvers your inquiry, ve
are

Yours very truly
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